STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Petiti oner,
Case No. 98-2347

VS.

MEGA NURSI NG SERVI CES, | NC.
d/ b/ a MEGA NURSI NG SERVI CES,

Respondent .

N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on February 17, 1999, by video tel econference at Fort Lauderdal e,
Fl orida, before Susan B. Kirkland, a designated Adm nistrative
Law Judge of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Jennifer Steward, Esquire
Agency for Health Care Adm nistration
1400 Comrerci al Boul evard, Suite 110
Fort Lauderdale, Florida 33309

For Respondent: Jason H Cark, Esquire
Post O fice Box 17486
West Pal m Beach, Florida 33416

STATEMENT OF THE | SSUE

Whet her Respondent violated Rul e 59A-8.0185(2)(a), Florida
Adm ni strative Code, as set forth in the Adm nistrative

Conpl aint, and if so, what penalty should be inposed.



PRELI M NARY STATEMENT

By Adm nistrative Conpl aint dated April 17, 1998,
Petitioner, Agency for Health Care Adm nistration (Agency),
notified Respondent, Mega Nursing Services, Inc., d/b/a Mega
Nursing Services (Mega), that the Agency intended to inpose an
adm ni strative fine of $1,000 based on Respondent's all eged
vi ol ati on of provisions of Chapter 59A-8, Florida Adm nistrative
Code. Mega requested an adm ni strative hearing, and the case was
forwarded to the Division of Adm nistrative Hearings on May 14,
1998.

The final hearing was schedul ed for August 26, 1998. On
August 26, 1998, an Agreed-To Motion for Continuance was fil ed,
requesting a continuance. The Mtion was granted, and the final
heari ng was reschedul ed for Cctober 30, 1998. On Septenber 28,
1998, anot her Agreed-To Mtion for Continuance was filed. The
case was reschedul ed for February 17, 1999.

At the final hearing, Petitioner called Jeanne Tarr and
Frank C. Braxton as its witnesses. Petitioner entered no
exhibits into evidence. Respondent called Donna Lycan as its
W tness. Respondent's Conposite Exhibit 1 was entered into
evi dence.

At the final hearing, the parties agreed to file proposed
recommended orders within ten days of the filing of the
transcript, which was filed on March 19, 1999. On March 18,

1999, Respondent filed a Mdtion for Continuance, requesting an



extension of tinme in which to file its proposed recommended
order. By Oder dated March 22, 1999, the tine for filing
proposed recomended orders was extended to May 17, 1999. The
parties tinely filed Proposed Recommended Orders, which have been
considered in rendering this Recomended O der

FI NDI NGS OF FACT

1. At all tinmes pertinent to this proceedi ng, Respondent,
Mega Nursing Services, Inc., d/b/a/ Mega Nursing Services (Mega)
was |icensed to operate a hone health agency (HHA) at
1879 West Hi ||l sboro Boul evard, Deerfield Beach, Florida 33442, in
conpliance with Chapter 400, Part 1V, Florida Statutes, and
Chapter 59A-8, Florida Adm nistrative Code.

2. Petitioner, Agency for Health Care Adm nistration
(Agency), routinely inspects |licensed HHA's once a year. The
Agency enpl oys surveyors trained to evaluate HHA' s conpli ance
wi th Chapter 400, Part 1V, Florida Statutes, and Chapter 59A-8,
Fl ori da Adm ni strative Code.

3. HHA's are licensed according to the geographic service
areas that they serve, and the Agency surveys each HHA in
accordance with its particul ar geographic service area.

CGeogr aphi c service areas roughly correspond to counties. Thus,
if an owner has HHA's |licensed in nore than one geographic
service area, each licensed HHA is surveyed individually.

4. During the survey process, the Agency's surveyors enter

t he HHA, announce the survey to whoever is in charge, and then



begin the survey. The survey consists of reviews of the HHA' s
adm ni strative and patient records, interviews with staff, and
interviews with patients. The HHA' s provide the docunents which
are reviewed by the surveyors. For exanple, if the surveyor
requests the personnel files for the personnel who work for the
HHA, the HHA provides such files to the surveyor

5. After the survey is concluded, the surveyors nenorialize
their findings in a report that is sonetines referred to as a
"Statenment of Deficiencies" or a "2567 form" A copy of the
report is sent to the HHA to informit of the Agency's findings.

6. Mega has offices in Deerfield Beach, Hypolux, and North
Pal m Beach. Each is |icensed separately to operate as a hone
heal t h agency.

7. On March 31, 1997, Jeanne Tarr, a Registered Nurse
Speci al i st enpl oyed by the Agency, perfornmed an annual survey of
Mega's HHA | ocated at 1879 W Hill sboro Boul evard, Deerfield
Beach. During the survey in order to evaluate Mega's conpliance
with the Agency's requirenents pertaining to personnel, M. Tarr
asked Mega's Director of Nursing for a list of all personnel and
their files.

8. The Director of Nursing supplied Ms. Tarr wth eight
personnel files and the personnel file of Mega's Adm nistrator.
After reviewing these files, Ms. Tarr determ ned that two of the
eight files contained docunentation of a current physical

exam nation but no statenment from a heal thcare professional that



t he enpl oyees were free from comuni cabl e di seases. Further
Ms. Tarr determned froma review of the file of Mega's

Adm ni strator, Donna Lycan, that the nbst recent docunentation
showi ng that Ms. Lycan was free from comruni cabl e di seases was
dated April 1993. M. Lycan, who was al so a nurse, nmade
supervisory visits to patients' hones when the Director of
Nursing was not available to do so.

9. M. Tarr advised the Director of Nursing and the person
in charge of personnel that the files did not contain
docunentation to show that the enpl oyees were free from
communi cabl e di seases. No further docunentation was supplied to
Ms. Tarr.

10. After the survey was conpleted, Ms. Tarr prepared a
report of her findings. The report was furnished to Mega.

11. On February 23, 1998, Frank C. Buxton, a Registered
Nur se Speci al i st enpl oyed by the Agency, perfornmed an annual
survey of Mega's Deerfield Beach HHA. I n order to eval uate
Mega' s conpliance with personnel requirenments, M. Buxton
requested Mega's Director of Nursing to provide himwth a |ist
of all personnel and their files.

12. Mega's Director of Nursing gave M. Buxton el even
personnel files, including the Adm nistrator's file, to review
After his review, M. Buxton concluded that two of the el even
personnel files contained no docunentation to prove that the

enpl oyees had the required physical exam nations and were free



from communi cabl e di seases, including tuberculosis. The
enpl oyees were Donna Lycan, the Adm nistrator, and El ai ne Lew s,
a certified nursing assistant.

13. During the survey, M. Buxton advised the Director of
Nur si ng, Bernice Craven, that the information was not in the
files and gave her an opportunity to |ocate the docunentati on.
No further docunentation was suppli ed.

14. After the survey was conpleted, M. Buxton prepared a
report of his findings. A copy of the report was provided to
Mega.

15. During the March 1997 and February 1998 surveys, the
Agency's surveyors relied on Mega's representatives to identify
t he personnel for Mega's Deerfield HHA and to provide the files
for those personnel.

16. M. Lycan was the adm nistrator of three of Mega's
of fices, including the Deerfield Beach office. Her conplete
personnel file was maintained in an office other than the
Deerfield office.

17. At the final hearing Mega produced records establishing
that Donna M Lycan had been exam ned by Dr. Sebastian on
January 23, 1996, and by Dr. Ahnmed on March 5, 1998, and was
found to be free of communi cabl e di seases. The records al so
indicated that Ms. Lycan had a tuberculin test on October 24,

1995, and March 5, 1998.



18. Mega al so produced docunents stating that Elaine Lew s
was free of communi cabl e di seases on February 2, 1996, and free
of tubercul osis on February 27, 1998.

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

20. The Agency has all eged that Mega viol ated Rul e 59A-
8.0185, Florida Adm nistrative Code, which provides:

(1) The [honme health] agency shall have
witten policies and procedures to ensure the
provi si on of acceptable, adequate and
appropriate servi ces.

(2) Personnel policies available to all ful
and part-tinme enpl oyees shall include the
fol | ow ng:

(a) requirenent that, prior to contact with
patients, the enployee nust submt a
statenent from an appropriately |icensed

heal th care professional, based on an exam
within the last six nonths, that the enpl oyee
shows no apparent signs or synptons of

communi cabl e di sease and the results of a
tuberculosis test. . . .Every two years, each
enpl oyee shall submt a statenent from a
appropriately licensed health care

prof essional that the enployee is not a risk
of comuni cating di seases i ncl udi ng

tubercul osis to any person under the care of
the [ home heal t h] agency;

* * *

(3) The [honme health] agency shall maintain
a file for all enployees which shall include
name and address of enpl oyee, social security
nunber, date of birth, nane and address of
next of kin or guardian, evidence of
qualifications, licensure or registration if
applicable, contracts if applicable, and
dates of enpl oynent and separation fromthe



[ home heal th] agency. Evidence of continuing
education, in-service, training for honme

heal th aides shall be on file, and this
information shall be kept in the personnel
files or in a separate filing system

mai ntai ned for this purpose and shall be
avail abl e for inspection within three hours
of request.

(4) The agency shall maintain a record of

t he enpl oynent or contractual history of al
agency personnel, both enployed and under
contract, shall nmake subm ssion of such

hi story a condition of enpl oynent or

contract, and shall verify the history unless
through diligent efforts such verification is
not possible. D ligent efforts shall involve
at | east two docunented attenpts to verify.

21. During the 1997 survey, the personnel files at Mega's
Deerfield Beach office did not show that Ms. Lycan and two ot her
Mega enpl oyees had tinely physical exam nations and tuberculin
tests show ng that they were free of communi cabl e di seases.

Al t hough the Agency's surveyor advised the Director of Nursing
and the personnel officer that the docunentati on was m ssing, no
further docunentation was supplied.

22. During the 1998 survey, a review of Ms. Lycan's file
and Ms. Lewis' file showed no evidence that Ms. Lycan and
Ms. Lewis were free of comuni cabl e di seases, including
tubercul osis. Again Mega's Director of Nursing was advised that
t he docunentati on was m ssing, but no additional docunentation
was given to the surveyor

23. At the final hearing, Mega produced docunentation
establishing that on the date of the 1998 survey neither

Ms. Lycan nor Ms. Lewi s had docunentation in existence anywhere



t hat showed they were free from conmuni cabl e di seases two years
since the | ast physician's statenent.

24. Based on the evidence, there were three enpl oyees
wi t hout docunentation on the absence of comruni cabl e di seases
during the 1997 survey. One of the enpl oyees was identified as
Ms. Lycan. The other two enpl oyees were not identified. Even if
one of the unidentified enployees was Ms. Lewis, the evidence
shows that Mega did not denonstrate that the third enpl oyee had
been exam ned and pronounced free from comruni cabl e di seases.

25. Respondent argues that Rule 59A-8.0185, Florida
Adm ni strative Code, requires only that the enpl oyee present a
statenent every two years and not that the HHA has to maintain
t he docunentation. Respondent's argunent is without nerit. It
is the responsibility of the HHA to ensure that its enpl oyees who
have client contact be free from communi cabl e di seases. |In order
to do so, the HHA nust require the enpl oyees to provide
statenents fromhealth care professionals that the enpl oyees are
free from communi cabl e di seases. The commobnsense way for the HHA
to denonstrate to the Agency that its enployees are free from
communi cabl e di sease as required by the rule is to provide the
Agency with a copy of the health care professional's statenents
when requested to do so. Wether the HHA naintains the
statenents in one particular office is up to the HHA as | ong as
the HHA can show t he docunentation to the Agency on request.

Mega was given an opportunity both in 1997 and 1998 to get the



docunentation fromits other offices but failed to do so. In
1998, it woul d have been inpossi bl e because the docunentati on was
not in existence because the enployees had not had the required
physi cal exam nations or tuberculin tests.

26. The Agency has established that Mega viol ated Rul e 59A-
8.0185, Florida Adm nistrative Code, in the 1997 and the 1998
survey. Thus, the violation in 1998 is a repeat deficiency.

27. Rule 59A-8.0086(2), Florida Adm nistrative Code,
provi des:

(2) The AHCA shall suspend or revoke a
|icense or inpose a fine,

* * *

(c) if the hone health agency fails to
conply with the other provisions of this rule
or Hone Health Services Act (Chapter 400,
Part 1V, F.S.).

(3) The action taken by AHCA regardi ng
subsections (1) and (2) above shall be based
on the foll ow ng:

(a) The gravity of the violation, including
the probability that death or serious

physi cal or enotional harmto a patient wll
result or has resulted, and the severity of
actual or potential harm

(b) Actions taken by the hone health agency
to correct violations; and

(c) Any previous violations.

28. Mega had violations of Rule 59A-8.0185, Florida
Adm ni strative Code, in 1997 and 1998. It does not appear that
Mega took actions to correct the 1997 violation since it occurred
again in 1998 and involved at | east one of the sane enpl oyees
involved in 1997. It is obviously inportant to have enpl oyees

who are providing honme health services to patients to be free
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from communi cabl e di seases. In order to ensure that this
requirenent is fulfilled, the HHA nust receive physician
statenents that the enployees are free from comuni cabl e
di seases.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that a final order be entered finding that
Mega Nursing Services, Inc., d/b/a Mega Nursing Services violated
Rul e 59A-8.0185, Florida Adm nistrative Code, and inposing a fine
of $1, 000.

DONE AND ENTERED this 9th day of June, 1999, in Tall ahassee,

Leon County, Florida.

SUSAN B. KI RKLAND

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 9th day of June, 1999.

COPI ES FURNI SHED

Jenni fer Steward, Esquire

Agency for Health Care Adm nistration
1400 Comrerci al Boul evard, Suite 110
Fort Lauderdale, Florida 33309
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Jason H. Cdark, Esquire
Post O fice Box 17486
West Pal m Beach, Florida 33416

Sam Power, Agency Cerk

Agency for Health Care Adm nistration
Fort Knox Building 3

2727 Mahan Drive, Suite 3431

Tal | ahassee, Florida 32308

Paul J. Martin, GCeneral Counsel
Agency for Health Care Adm nistration
Fort Knox Building 3

2727 Mahan Drive, Suite 3431

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.

12



